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CHANGE OP SOVEREIGNTY AND CONCESSIONS 

I. GENERAL PRINCIPLES 

The principle of international law as announced by Chief Justice 
Marshall in the famous Percheman Case 1 and supported by a long 
list of American decisions is that no confiscation of private property 
in land results from a mere change of sovereignty. Will this princi- 
ple be sufficient and adequate to protect private property rights in 
concessions and contracts? In other words, since contracts no less 
than land may constitute valuable and irreplaceable private property, 
should any distinction be made, in the application of the Percheman 
principle, between land and contracts? 

"Where the parties to the contracts are private persons or cor- 
porations there seems to be no essential distinction between property 
in the form of land and property in the form of contracts. In either 
case the change of sovereignty must, of itself, effect no forfeiture; 
where, for instance, territory passes out of the sovereignty of State X 
and under the sovereignty of State Y, just as State Y must not allow 
the change of sovereignty to affect the ownership of land held by a 
private individual, A, within the ceded territory, so State Y must 
not allow it to affect the ownership of contract rights, held by A 
against some private obligor or debtor, B. 2 

i 7 Peters, 51. In the course of his opinion Chief Justice Marshall said: "It 
is very unusual, even in cases of conquest, for the conqueror to do more than to 
displace the sovereign and assume dominion over the country. The modern 
usage of nations, which has become law, would be violated ... if private 
property should be generally confiscated, and private rights annulled. The peo- 
ple change their allegiance; . . . but their relations to each other, and their 
rights of property, remain undisturbed. ... A- cession of territory is never 
understood to be a cession of the property belonging to its inhabitants. . . . The 
cession of a territory by its name from one sovereign to another . . . would 
be necessarily understood to pass the sovereignty only, and not to interfere with 
private property." 

2 Where the law in State X differs from that in State Y, State Y must 
enforce those contracts which are valid by X law. 
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But where the obligor or debtor under the contract is not a 
private person or corporation but the state itself, quite a different 
question arises. If, in the example above, B, the obligor, is not a 
private individual or corporation, but State X itself, although un- 
questionably State Y is bound not to allow the change of sovereignty 
to destroy A's contract rights, will State Y succeed to the former obli- 
gation of State X upon the contract itself? Granting that State Y 
succeeds to the position of State X as the enforcing power which 
gives to all contracts their value, does it also succeed to the position 
of State X as the obligor or debtor under the contract? May not 
the ceding state, the original party to the contract, still remain 
bound upon it? Here lies a question of true succession; and this 
question cannot be solved by the principle of the Percheman rule. 
For the Percheman rule merely says that private property upon 
change of sovereignty shall not be confiscated; but there is no con- 
fiscation if either the ceding or the receiving state remains bound 
by the concession; the Percheman rule, therefore, is of no value in 
determining which one of the two shall be bound. For instance, the 
Percheman rule would be of little help in the case where a public 
deposit of money, required by State X from all those doing business 
within a certain district, is retained by State X after the cession of 
the district to State Y. After the cession it is clear that State Y 
cannot be held liable for the return of the deposit upon the theory 
that international law protects private contract rights from con- 
fiscation upon a change of sovereignty. 8 There is no confiscation, 
because State X still remains liable in theory, whether, as a practical 
matter, it is possible to collect from State X or not. Some principle 
other than that of the Percheman Case must therefore be resorted 

a See Chas. E. Magoon : The Law of Civil Government in Occupied Terri- 
tory; Reports submitted to the U. S. Secy, of War (3d ed), 1903, p. 484. Be- 
fore the cession of Porto Eico to the United States the Board of Harbor Works 
of Ponce, Porto Rico, had made a deposit, required as security, of 27,503.06 
pesos with the Spanish collector of customs, and this the collector of customs had 
apparently refused to return when Porto Rico was ceded to the United States. 
Mr. Magoon advised that the United States was not bound to make any com- 
pensation, but that the United States should support the claim of the Harbor 
Board against the Government of Spain for the amount in question. 
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to in order to ascertain whether or not the receiving state does suc- 
ceed to the liability incurred by the ceding state through the grant 
of concessions and franchises. 

It must be confessed that judges and writers do not always make 
a clear distinction between these two quite different principles in 
the law of succession; there is evident a tendency to apply to all 
cases alike the comprehensive principle of the Percheman Case; to 
examine whether any given concession or contract constitutes "prop- 
erty" or not, and, if it can be said to fall within the undefined 
category of "property," to decide that therefore it cannot be con- 
fiscated, and hence the receiving state must succeed to the obligation 
of the contract. 4 The difficulty with this mode of reasoning is that, 
even were it logically sound, it rests the whole case upon the deter- 
mination of what constitutes "property"; and the definition of 
property is a will-o'-the-wisp which is all but impossible to attain. 
For half a century the courts have been struggling to define the 
meaning of property under the Fourteenth Amendment to the Con- 
stitution of the United States ; if it has been found impossible during 
that time to reach a common national understanding, sufficiently 
precise to decide all cases arising under this amendment, is it likely 
that municipal courts would agree upon any exact understanding 
of international validity? The truth is, not that promises will be 
enforced if they constitute "property," but rather that promises 
constitute property if they can be enforced. 8 

* Innumerable examples of this commonly adopted viewpoint might be cited. 
In speaking of concessions granting the exclusive right to lay cables, the United 
States Attorney General, in an opinion rendered on June 15, 1899, said: 

"Concessions of this kind, which carry with them exclusive rights for a 
period of years, constitute property of which the concessionary can no more be 
deprived arbitrarily and without lawful reason than it can be deprived of its 
personal tangible assets." (22 Op. 518.) 

For a still better example, see the case of Sanchez v. United States (216 
U. S. 167). 

b Many obligations, even though they clearly constitute property, cannot be 
enforced against the receiving state, as, for instance, in the Ponce Harbor Works 
case, cited in note 3. 
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II. THE GENERAL RULE AS TO CONCESSIONS 

If, then, the Percheman rule, or, in other words, the "property 
test," is not adequate for determining the effect of a change of 
sovereignty upon concessions and contracts where the state itself is 
obligated under the contract, what is the general principle upon 
which these cases must be decided? 

Some writers would have it that the receiving state succeeds to 
none of the burdens and contract obligations undertaken by the 
ceding state. 6 The great majority of cases, however, do not lend 
support to this contention, which seems also to be out of keeping 
with the modern trend of international law, with general principles 
of fairness and equity, and with considerations of international ex- 
pediency. 

In the days of Rome, war was considered as a legitimate method 
by which a state might replenish its own coffers; the captives of the 
Roman army were sold into slavery, and all captured immovables, 
not hitherto owned by Eoman citizens, became the property of the 
Roman state. In those days there was no such thing as protection 
of enemy private property from confiscation. Since then our civiliza- 
tion has progressed; unless the German arms prove victorious, we 
have abandoned the idea that the citizens of a conquered state are 
the legitimate prey of the victor state for its self-enrichment. The 
whole trend of modern international law is consistently to protect the 

6 See, for instance, Keith, Theory of State Succession, pp. 5, 6. 

"The authorities are very much divided as to the meaning and propriety of 
the phrase 'succession of States.' Several {e.g., Gareis, Par. 16, pp. 59 ff., and 
Zorn, 32, 77) even deny that it ever takes place, and one (Liszt, Par. 23) only 
admits it in a few cases. Others maintain that it is a pure fiction or metaphor, 
whether useful or otherwise. But the majority accept the doctrine of succession 
either in pure or modified form. . . . 

"Among the publicists who evidently consider the phrase 'succession of 
States' a mere fiction or metaphor are Appleton, Gabba, and Gidel, who have 
produced valuable monographs on this important subject. But Huber, the most 
important of them all, does not hesitate to use the phrase 'Staatensuccession' 
as the title of his remarkable work. It must be admitted that these mono- 
graphs are, for the most part, highly abstract and theoretical, and that their 
conclusions are often at variance with international practice." (Hershey's Es- 
sentials of International Public Law, p. 141, note 27.) 
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individual citizens of a conquered state from injuries to their per- 
sons, their property, or their rights, as far as military considerations 
will permit. 

Furthermore, general considerations of fairness and equity do not 
accord with the view that no obligations pass to the receiving state. 
Where, for instance, a corporation has in good faith spent of its 
substance for the construction of a railway for the exclusive benefit 
of the territory later ceded, expecting its return under concessions 
granted it in consideration thereof, it would seem neither fair nor 
equitable that the new sovereign should be allowed to retain the 
benefit of the railway and avoid any liability for its cost. One of 
the fundamental principles underlying all equity is that the benefit 
shall not pass without the burden. 

In the third place, considerations of international expediency 
would seem to require the adoption of some clear principle of state 
succession to obligations. After cession or conquest, the territory 
ceded becomes a part of the receiving state; and it is to its vital 
interest that its rule be characterized by the generosity which stimu- 
lates contentment rather than the severity which breeds hate. Since 
the commercial prosperity and industrial fabric of the ceded territory 
henceforth will go to make up part of the national existence of the 
receiving state merely enlightened self-interest would suggest that 
such a rule of succession be adopted as would result in the minimum 
disturbance of business and commercial life. The injury caused to 
business by lack of protection of corporate or private property is by 
no means confined to the intrinsic worth of the property confiscated ; 
the real injury lies in the depression and disarrangement of the whole 
commercial and economic fabric through uncertainty and apprehen- 
sion. A rule of international law to the effect that no obligations pass 
to the receiving state would therefore seem out of keeping with the 
needs of the modern industrial world, and with the desire and com- 
mon interest of all nations to build up international credit so that 
state obligations will be given a maximum valuation. 

In view of these considerations, there seems sound reason behind 
the rule that the receiving state does succeed under international law 
to certain of the ceding state 's obligations, — a rule which is supported 
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by the majority of courts and the great weight of authority of text 
writers. As to how far this principle is to be carried, however, one 
finds a wide difference of opinion. 7 

The principle was announced in general terms as early as 1812 
by Mr. Adams, the United States Secretary of State, who wrote: 
"The conqueror who reduces a nation to his subjection receives it 
subject to all its engagements and duties towards others, the fulfill- 
ment of which then becomes his own duty. However frequent the 
instances of departure from this principle may be in point of fact, 
it cannot, with any color of reason, be contested on the ground of 
right." (1 Wharton, 19.) 

Subject to a number of important exceptions, which will be con- 
sidered later, the general principle which the United States has 
followed on various occasions has been that where the concession is 
clearly related to the territory ceded, and granted purely for its 
benefit, the receiving state succeeds to the obligations as well as to 
the rights of the ceding state. 8 

Following the Spanish American War in 1898 the question con- 
cerning concessions and franchises granted by the Spanish Govern- 
ment prior to 1898 was frequently raised. For instance, during the 
United States military occupation of Cuba, the United States War 
Department was called upon to determine whether to respect, as 
binding upon the United States, a concession to construct a canal 
along the Matadero Eiver in Cuba, which had been granted in due 
course by the Spanish authorities before the signing of the definitive 

7 In the determination of this difficult question, which will be of unusual 
importance in the years following the coming European settlement, an examina- 
tion of actual practice will be of far more value than a mere philosophical and 
theoretical discussion of general principles. Theories of succession have differed 
so widely that little is gained from collecting the theoretical views of text- 
writers; for this reason an examination will be made of decisions and opinions 
as they have occurred in actual practice. The United States judicial and ad- 
ministrative decisions have been chosen for this examination because of the 
comparative frequency with which questions of succession have arisen for official 
settlement within the United States. 

sit seems hardly necessary to cite cases to show that the benefit passes 
with the burden, i.e., where states succeed to the obligation of a concession, they 
likewise succeed to the rights and benefits to which the ceding state was entitled 
under the concession. 
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peace treaty with Spain. The War Department held that the con- 
cession was binding upon the United States. 9 This decision rested 
upon the carefully considered opinion of Mr. Charles E. Magoon, 
the able law officer of the Bureau of Insular Affairs, who held office 
during the period following the Spanish American War, and whose 
official reports to Mr. Blihu Root, the Secretary of War, contain 
admirable discussions of many phases of the problem of succession. 

In an opinion rendered on July 10, 1899, Mr. John W. Griggs, 
the United States Attorney General, considered the case of a conces- 
sion to construct certain tramways in the city of Havana, Cuba, 
granted in due course by the Spanish authorities before the American 
occupation of the island. The Attorney General held that such a con- 
cession was binding upon the sovereign which succeeded Spain; and 
hence he advised that the Secretary of War, in command of the 
forces in occupation of Cuba, should not without adequate cause 
prevent the owners of the concession from proceeding with the con- 
struction of the tramway. 10 

Similarly, the Attorney General held that if Spain prior to 1898 
had granted to a private company the exclusive right to lay cables 
to Cuba, the concession would be binding upon the United States 
Government, and would bar the latter from granting similar privi- 
leges to other companies. " 

s> See Magoon's Keports, pp. 571, 579. 

The concession was held to be binding upon the United States even though 
the final decree granting the concession was not signed by the Spanish Governor 
General until Sept. 28, 1898, a month and a half after the signing of the peace 
protocol (Aug. 12, 1898), and at a time when Spain was making arrangements 
to withdraw from the island. No question of bad faith on the part of the 
Spanish authorities decreeing this concession was, however, suggested. Had the 
final decree granting the concession been granted after the signing of the defini- 
tive peace treaty on Dec. 10, 1898, another question would have been raised. 
The action of the United States War Department, of course, did not prevent the 
question of the validity of the grant under the Spanish law being raised in the 
Cuban courts. 

io 22 Op. 520. 

ii In an opinion rendered on June 15, 1899, the United States Attorney 
General said: 

"If, therefore, the Western Union Telegraph Company has an exclusive 
grant applicable to Cuba for cable rights, which grant has not expired, it would 
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III. CONCESSIONS, TO BIND THE RECEIVING STATE, MUST BE FOR BENEFIT 

OF LOCUS CEDED 

That a concession may be binding upon the receiving state, it is 
not sufficient merely that it be related or attached to the territory 
ceded. As has already been suggested, it must also have been granted 
for its sole benefit. 12 If the concession relate to an enterprise, under- 
taken for the imperial or national benefit of the ceding state rather 
than for the local benefit of the territory ceded, the receiving state 
may refuse liability upon the obligation. 13 

In the Manila Railway Company cases, the Manila Railway, a 
British corporation, had agreed to build a railway in the Philippine 
Islands, and had been granted by the Spanish Government a con- 
cession for that purpose, by the terms of which Spain agreed to 
guarantee eight per cent annual interest on the capital employed in 
the construction of the railway. After the Spanish War, the British 
corporation, through the British Ambassador at Washington, sought 
to secure from the United States Government the guarantee of the 
eight per cent annual interest." The Attorney General, to whom the 

be violative of all principles of justice to destroy its exclusive right by grant- 
ing competing privileges to another company." (22 Op. 518.) This opinion 
was quoted by Mr. Magoon and followed by the United States War Department 
in its action regarding the Cuba Submarine Cable Co. (Magoon's Keports, pp. 
281, et seq.) 

12 Enforceable state promises to convey definitely specified land situated 
within the ceded territory, where all the necessary conditions have been per- 
formed by the grantee, are exceptions not dealt with in this paper, since these 
cases are treated by the courts as involving perfected interests in land, i.e., 
equitable rights in rem, to which title has already passed, rather than as con- 
cessions or contracts. See article on "Change of Sovereignty and Private Own- 
ership of Land," this Joubnal, July, 1918, p. 475. 

is "Nor should we," says Attorney General Griggs in 23 Op. 192, "in in- 
quiring whether the nations have consented to a rule of law to the effect that 
contracts made by the old sovereignty for local and imperial objects shall be 
obligatory as such upon the new sovereignty, forget the extraordinary effects 
which must flow from such a law. What is there that may not be contracted 
for? What imaginable stipulations may not be made?" 

1* Mr. Magoon, to whom the case was first referred for decision, seems to 
have felt that the payment of $20,000,000 by the United States to Spain relieved 
the United States Government of any liability for obligations undertaken by 
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Case was referred for an official opinion, stated that, as a general rule, 
if obligations are created for the benefit of the locus ceded, they 
become binding upon the receiving state. He says : 

It seems to be the consensus of opinion among authorities on inter- 
national law that, upon the separation of part of a country from the 
sovereignty over it, debts created for the benefit of the departing 
portion of the country go with it as charges upon its government. 
(Hall's International Law (4th ed.), p. 98; Rivier, Droit des Gens, 
tome 1, pp. 70, 72 ; Calvo, Le Droit Inter, t. 1, sec. 101 ; t. 4, sec. 2487 ; 
Phillimore's Inter. Law (2d ed.), vol. 1, pt. 2, sees. 136, 137; The 
Tarquin, Moore on Arbitration, Vol. 5, p. 4617 ; Lawrence's Wheaton's 
Inter. Law, pp. 53, 54; Wharton's International Law Digest, sec. 5; 
Anglo-Saxon Eeview, June, 1899, Mr. Reed's article concerning the 
Philippine debt, etc.; Dana's Wheaton's Inter. Law, sec. 30, note; 
Glenn's International Law, sec. 28; Field's International Code, sees. 
24, 26; Gardner's Institutes of Inter. Law, p. 52; Senate Doc. 62, 
Fifty-fifth Congress, third session, pt. 1, p. 500). 15 

Upon an examination of the facts of the Manila Railway case, how- 
ever, he found that the building of the railway was, as a matter of 
fact, not exclusively for the benefit of the Philippine Islands, but that 
the project was also entered into for Spanish imperial purposes, 
particularly for defense and imperial military operations. He there- 
fore held that the United States Government was not, as a matter 
of strict law, legally bound by the concession. 16 Whether or not the 
Attorney General was correct in his finding of fact, the legal prin- 
ciple upon which he based his decision would seem to be sound. 

But although the Attorney General found, as a matter of fact, 
that the concession was granted by the Spanish Government not to 
secure solely local benefits, yet he held that inasmuch as "the prov- 
inces of the Philippines have undoubtedly received and they retain 
and will retain, the chief benefit from the railroad" the United 
States was "equitably" bound to assume the obligation, presumably 
on the theory of unjust enrichment. He also found that the Spanish 

Spain for the benefit of the Philippines. But it is difficult to see how the United 
States could discharge its international obligations to third parties by the pay- 
ment of any amount of money to Spain. (See Magoon's Reports, p. 177.) 

15 23 Op. 187. 

™IUd., p. 181. 
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Government before the cession had charged two-thirds of the obli- 
gation upon the local revenues of the Philippine Islands; and he 
therefore held that, inasmuch as the islands received the main part 
of the benefit, they were "equitably" bound to guarantee two-thirds 
of the interest; United States officials would therefore be entitled 
even without authority from Congress to satisfy this "equitable" 
obligation out of the Philippine treasury. 17 Although, since Conti- 
nental Law knows of no equitable obligation which is not enforceable 
legally, it may be questioned whether the term "equitable obligation" 
is a happy one to introduce into international law, yet the theory of 
unjust enrichment has a real place in this subject, and should not be 
lost sight of. Where, for instance, as in the Manila Railway case, 
a concession has been granted for imperial and not for local benefit, 
if the locus ceded does, as a matter of fact, receive an actual benefit, 
courts may upon this theory require the receiving state to pay to the 
holder of a cancelled concession a proper compensation, even though 
according to general principles, the concession would not be binding 
upon the receiving state. In this event, the amount of the compen- 
sation will be determined, not by the payments called for in the 
concession nor by the value of the concession itself, but by the actual 
value of the benefit received by the locus ceded. 18 

The "Gable cases" which arose at the end of the Spanish War 
present another illustration of the same principle. Prior to 1898 the 
Spanish Government had granted concessions and subsidies to cer- 
tain English cable companies. After Spain had relinquished her 
sovereignty over Cuba and the Philippines, the British Ambassador 
presented a claim on behalf of the cable companies against the United 
States Government, for annual subsidies which had been promised 
them by the Government of, Spain. The contention of the British 

if The Attorney General further held that the payment by the United States 
to the British concessionary of the remaining one-third would be a payment 
rather of grace than of legal right, which could not therefore be made without 
express authority from Congress. 

is The final disposition of the Manila Railway case was reached by an 
amicable settlement between the railway company and the United States War 
Department, in which a private arrangement was concluded satisfactory to both. 
(See 1 Moore's Digest, 406.) 
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Ambassador in pressing this claim was that the burden of all con- 
cessions whatsoever which relate to the ceded territory passes to the 
receiving state. The question therefore whether the receiving state 
is bound by all concessions which relate to the ceded territory, or 
only by those which were granted for the benefit of the ceded terri- 
tory, was squarely presented. The United States, in its reply to the 
British Ambassador, adhered to the latter view. As in the Manila 
Railway case, Attorney General Griggs, upon whose opinion the 
United States State Department based its reply, held that the con- 
cession would not be binding upon the United States unless the 
cables were for the sole benefit of the islands ceded. He further held 
that, as a matter of fact, the benefit of the cables in question did not 
inure solely to the territory ceded, but that the concessions were made 
by Spain for imperial and military purposes, as well as for local 
benefit ; and hence that the United States was not in strict law bound 
upon the concessions. Because, however, a large part of the benefit 
of the Philippine cables actually adhered to the islands themselves, 
he held that the islands were under an "equitable" obligation to pay 
the same annual subsidies to the cable companies with which their 
treasuries had been charged by the Spanish Government. 19 

In an opinion delivered on June 14, 1901, Attorney General P. C. 
Knox, who succeeded Mr. Griggs, affirmed Mr. Griggs' decisions in 
both the Manila Railway case and the Cables cases. 20 "I am not 
aware," says the Attorney General, "of any principle of international 
law, concerning the transfer of obligations entered into as consider- 
ations for 'works of local improvement' which precludes an inquiry 
into the question whether a given work situated in a locality — as all 
physical things must be — is a 'work of local improvement.' " 21 

19 23 Op. 197. 

20 Ibid., 451. 

2i The subsequent history of the Cables company case was not satisfactory 
from the judicial viewpoint. The matter came up for consideration by the 
Attorney General of the Philippine Islands; in opinions rendered on January 14, 
1902, and January 17, 1902, Mr. Wilfley, the Attorney General, held that the 
United States succeeded to Spain's obligation to pay to the Cables company an 
annual subsidy of 4,500 pounds, and similarly succeeded to the corresponding 
benefits of priority in transmission of messages, half rate privileges of trans- 
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The principle that concessions bind the receiving state when 
granted for the sole benefit of the locus ceded, but not otherwise, 
seems therefore to be supported by precedents drawn from the actual 
practice of the United States. These precedents seem to establish 
that if the concession was granted substantially for the benefit of the 
territory ceded, the receiving state is legally bound. If it was granted 
substantially for the benefit of the ceding state, the receiving state 
clearly is not bound. If the benefit adheres partly to one and partly 
to the other, the receiving state is not bound legally upon the con- 
tract or concession; but although it is not bound upon the contract, 
it may be liable upon the theory of unjust enrichment, or, as the 
Continental lawyers would say, of "unmerited acquisition of bene- 
fits," for the benefit actually received. 

These principles were again borne out by the actual decisions in 
the two much quoted cases of O'Reilly de Camara v. Brooke, 209 
U. S. 45 (1907), and Sanchez v. United States, 216 U. S. 167 (1910), 
although the language and reasoning of the court in each of these 
cases followed the "property test" rather than the "benefit test." 

In the former case the evidence showed that the Spanish Govern- 
ment in the year 1728 had sold at auction the office of high sheriff 
of the city of Havana, Cuba, — an office which was declared to be 
perpetual and hereditary and carried with it the right to a slaughter- 
house monopoly involving the receipt of an unearned commission 
upon every animal killed within the city. At the time of the Amer- 

mission, and the right to a certain share in the profits. (See 1 Opin. Att. Genl. 
of Philippine Islands, 62 and 80.) The Cables company subsequently brought a 
claim against the United States Government in the United States Court of Claims 
which came up for decision in 1911. The United States moved to dismiss the 
petition on the ground that the plaintiff's claims arose out of treaty stipula- 
tions with a foreign nation and hence were not cognizable by the Court of Claims. 
The motion to dismiss was overruled, on the ground that the plaintiff's claims 
rested upon the theory of unjust enrichment or upon general international law 
(Australasia and China Tel. Co. v. U. S. 46 Ct. of Claims, 646). The case was 
argued upon the defendant's demurrer in the following year. (Ibid., 48 Ct. of 
Claims, 33.) The court gave judgment for the defendant, but upon the ground 
that the court had no jurisdiction to try questions arising purely in international 
law. In view of the Paquete Eabana decision (175 U. S. 677), some may find 
it difficult to agree with the holding of the court; but in any event, the decision 
did not purport to settle the question of international law involved. 
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ican occupation of Cuba, the plaintiff, who was the legal holder of 
the office, was ousted by order of General Brooke, the United States 
Military Governor of Cuba, who issued an order abolishing the office, 
together with all rights, duties and privileges pertaining thereto. 
From this the plaintiff appealed to Mr. Boot, the Secretary of War, 
who decided adversely against the claimant. 

In refusing to reinstate the claimant in office the Secretary of 
War, it is believed, acted quite properly; for United States law does 
not recognize a vested property right in a public office, nor is a mili- 
tary occupant bound to maintain former officials in public offices. 
Neither could the United States recognize as an inherent privilege 
incident to the office of high sheriff the right to a slaughter-house 
monopoly whereby the high sheriff should be legally entitled to re- 
ceive an unearned commission on every animal slaughtered within 
the city. No such vested property right could continue under the 
United States regime, and the Secretary of War very properly re- 
fused the claimant's petition for reinstatement in that right. 

The plaintiff later brought an action for tort under a special 
statute in the United States Supreme Court against General Brooke. 
The court very properly refused to allow damages to the plaintiff for 
the deprivation of the office, since the act of General Brooke had been 
his official act, committed in the performance of his public duties, 
and later ratified by the United States Congress. 

Perhaps the most striking aspect of the case was the way in which 
all concerned sought to apply the Percheman rule, or " property 
test," i.e., to hold the slaughter-house concession binding upon the 
receiving state only if it could be said to constitute "property." 
"I do not think," says Mr. Magoon, to whom the case was first re- 
ferred, "the Spanish Government contemplated or undertook to con- 
vey a property right in and to said office when it sold the privilege 
of administering it. ... I think the true theory is that the rights 
of the complainants were inchoate rights of contract, not vested 
rights of property." Mr. Root, the Secretary of War, adopted Mr. 
Magoon 's conclusions in disposing of the case and said: "The peti- 
tioner has been deprived of no property whatever." 22 Finally, the 
22 See Magoon's Reports, pp. 204 and 209. 



718 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

United States Supreme Court added: "We agree with the opinion 
of the Secretary of War, that the plaintiff had no property that 
survived the extinction of the sovereignty of Spain." 23 

Perhaps no illustration could give more striking evidence of the 
grave difficulties of the "property test" as applied to concessions. 
Mr. Magoon, Mr. Root and the United States courts were familiar 
only with the Anglo-Saxon conception of "property"; apparently 
no one had called to their attention Article 336 of the Spanish Civil 
Code (made applicable to Cuba in 1889) which states: "As personal 
property are also considered rents or pensions, either for life or 
hereditary, in favor of a person or family, . . . also purchased public 
offices, contracts for public services," etc. 24 In truth, as already 
suggested, the "property test" is as logically unsound as it is diffi- 
cult; it furnishes no answer to the real problem of whether the 
ceding or the receiving state should be bound. Should not the court 
here have applied the "benefit test," as in the cases previously con- 
sidered? Should not the deciding factor have been the question for 
whose benefit the slaughter-house monopoly was granted, — that of 
Cuba, or that of Spain? The real beneficiary of the transaction 
was certainly not Cuba, which was saddled with an onerous monopoly 
for all time without receiving any corresponding benefit. The actual 
beneficiary was the Spanish Government, which received the sale 
proceeds of the auctioned monopoly and office. Hence no obligation 
passed to the United States or to Cuba upon the relinquishment of 
Spanish sovereignty. 

It will be noticed that the form in which the action was brought 
obviated the necessity of a direct decision upon whether or not the 
concession was binding upon the United States. Such a question 
was squarely presented in the later case of Sanchez v. United States, 
216 U. S. 167 (1910). In this case the plaintiff, a subject of Spain, 
had purchased in Porto Eico prior to 1898 the purchasable office of 

23 O'Reilly de Camara v. Brooke, 209 U. S. 45. 

2 * It is submitted that if the property test is adopted, the only just test of 
what constitutes property, in the absence of any universal international agree- 
ment, would be the law, not of the receiving, but of the ceding, state, just as 
the Percheman rule protects land titles which were valid and enforceable by 
the law, not of the receiving, but of the ceding, state. 
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procurador of the courts, and received a patent for the office in 
perpetuity approved by the King of Spain. After the cession of 
Porto Rico to the United States, the Military Governor issued an 
order abolishing the office. The plaintiff, thus deprived of what he 
considered as his property, brought an action in the United States 
Court of Claims for compensation. 25 On the dismissal of the plain- 
tiff's petition, the plaintiff appealed to the United States Supreme 
Court. The court refused to allow a recovery. In its opinion the 
court seemed to direct most of its attention to showing what cannot 
be disputed, — that the United States Military Governor had the right, 
as a military occupant, to abolish the office. Not until the last ten 
lines of the opinion does one find a discussion of the real issue at 
stake, i.e., whether or not the plaintiff is entitled to compensation 
for the abolition of the office. But although the court apparently 
based its decision solely upon the case of O'Reilly de Camara v. 
Brooke, arguing that the Spanish grant of the office did not bind 
the United States because it did not constitute property, yet the 
result of the decision seems correct; for apparently the grant was 
originally made for the benefit of Spanish coffers rather than for 
the Porto Rican public weal. 2 * 

A similar situation was dealt with by Mr. Magoon in disposing 
of the claim of Antonio Alvarez Nava for damages for his deprivation 
of the office of notary in Porto Rico. 2r The claimant had paid 23,000 
pesos to secure the property rights of the office, and sought com- 
pensation for his deprivation under the order of the United States 
Military Governor issued on October 28, 1898. Mr. Magoon intui- 
tively reached the same decision as did the United States Supreme 
Court in the Sanchez case, but by quite another process of reasoning. 
He dismisses the complaint on the ground that, since the order abol- 
ishing the office was issued prior to the peace treaty, the claimant 
had no more right than others whose property was destroyed by the 
ordinary course of military occupation, and that he therefore had 
neither property nor rights at the time of cession. But it must not 

as gee 42 Court of Claims, 458. 

26 The case was cited with approval in 46 Ct. of Claims, 653. 

2 7 See Magoon's Reports, p. 454. 
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be forgotten that Spanish sovereignty over Porto Rico did not ter- 
minate with the United States military occupation, but continued 
until the ratification of the definitive treaty of peace; and it is a 
little difficult to see how, until the Spanish sovereignty was termi- 
nated, the claimant's rights were abrogated rather than suspended. 28 
The principle of the "benefit test" remains the same if the obli- 
gation is represented by a bonded indebtedness, undertaken solely 
for the public improvement in question. This case, however, must 
be carefully distinguished from a general public indebtedness. The 
law of succession concerning the latter has given rise to endless dis- 
cussion; and, as it does not strictly concern concessions and fran- 
chises, will not be discussed in this paper. But where the indebted- 
ness was incurred solely for some specific public improvement, and 
the loan was used for the exclusive benefit of the locus ceded, the 
obligation will pass to the receiving state; otherwise, it will not. 
A striking instance of this was the much discussed case of the ' ' Cuban 
bonds." The United States refused to assume liability upon these 
"Cuban bonds," issued by the Spanish Government prior to 1898, 
ostensibly for the public improvement of Cuba, upon the ground 
that the loan had never been expended for the actual benefit of 
Cuba. 29 

28 This case must not be confused with a somewhat similar case which arose 
in the Philippines. The claimant, in the latter case, held, under the Spanish 
law, a monopolistic license or concession granting him for five years the right 
to the exclusive manufacture of hemp by steam. The Attorney General, whose 
opinion was sought as to whether the claimant's monopoly should be protected 
after the cession of the Philippine Islands to the United States, held that the 
monopoly was binding upon the United States (22 Op. 617). This case, how- 
ever, depends upon the special terms of Art. 13 of the Spanish-American Peace 
Treaty of 1898, which says: 

"The rights of property secured by copyrights and patents acquired by 
Spaniards in the Island of Cuba, and in Porto Eico, the Philippines, and other 
ceded territory, at the time of the exchange of the ratifications of this treaty, 
shall continue to be respected." It was not disputed that under the Spanish 
law, although probably not under the American law, this "patent" constituted 
a valid "property right." 

It is also open to question whether the patent right in this case was not 
granted in order to stimulate industrial progress and invention in the Philippines 
and therefore for the sole benefit of the Philippines. 

28 See an article upon the "Cuban bonds" in the Anglo Saxon Review for 
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Occasionally it is stated that concessions will not bind the re- 
ceiving state "if they unduly fetter it in the exercise of its police 

June, 1899, by Hon. Whitelaw Reid, a member of the American Commission 
which negotiated the Treaty of Paris of 1898. Speaking of the "Cuban bonds," 
issued by the Spanish Government to the extent of about $300,000,000, to the 
payment of which Spain pledged the revenues received by her from the Island 
of Cuba and her own guarantee, Mr. Reid says: 

"But the fact was that these were the bonds of the Spanish nation, issued 
by the Spanish nation for its own purposes, guaranteed in terms 'by the faith 
of the Spanish nation,' 'and with another guarantee pledging Spanish sovereignty 
and control over certain colonial revenues. Spain failed to maintain her title 
to the security she had pledged, but the lenders knew the instability of that se- 
curity when they risked their money on it. . . . The Spanish contention that 
it was in their power as absolute sovereign of the struggling island to fasten 
ineradicably upon it for their own hostile purposes unlimited claims to its future 
revenues would lead to extraordinary results. Under that doctrine any hard- 
pushed oppressor would have a certain means of subduing the most righteous 
revolt and condemning a colony to perpetual subjugation. He would only have 
to load it with bonds, issued for his own purposes, beyond any possible capacity 
it could ever haye for payment. Under that load it could neither sustain itself 
independently, even if successful in war, nor persuade any other power to accept 
responsibility for and control over it. It would be rendered impotent either for 
freedom or for any change of sovereignty." 

Regarding the "Philippine debt" Mr. Reid says: "Warned by the results of 
inquiry as to the origin of the Cuban debt, the American Commissioners avoided 
undertaking to assume this en bloc. But in their first statement of the claim 
for cession of sovereignty in the Philippines they were careful to say that they 
were ready to stipulate 'for the assumption of any existing indebtedness of Spain 
incurred for public works and improvements of a pacific character in the Philip- 
pines.' Not till they learned that of this entire 'Philippine debt' (only issued 
in 1897) over one-fourth had actually been transferred to Cuba to carry on the 
war against the Cuban insurgents, and finally against the United States, and 
that the most of the balance had probably been used in prosecuting the war in 
Luzon, did the American Commissioners abandon the idea of assuming it." 

An article upon the same subject, even more interesting because it comes 
from the pen of a foreign writer belonging to a country which was not at the 
time in a friendly mood towards the United States, appeared in Die Nation of 
Berlin on April 22, 1899, by von Bar. The article is summed up by Westlake 
as follows: "Von Bar arrives at the conclusion that Cuba, whether her position — 
at that time uncertain — was to be more or less independent of the United States, 
would remain liable for so much of the loan money charged on her by Spain as 
had been spent on railways, harbors and other works of civilization for her 
benefit, but that neither Cuba nor the United States would be liable for so much 
as had been spent in maintaining her dependence by force. Spain, too, would be 
bound to furnish both to the victors and to her creditors, from her archives, the 
information necessary for so dividing the debt. In the same article von Bar 
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power" or interfere with its established institutions and policies. 30 
The principle thus stated is so vague that it is difficult to cite any 
concrete applications of it. The statement probably signifies no more 
than the well recognized principle that no contract or concession can 
be specifically enforced in derogation of the public health, safety, 
peace, or morals, 81 and also that contracts and concessions which 
unduly fetter the exercise of the state's police power usually were 
not originally granted for the sole benefit of the territory ceded. 

Should any distinction be made between cases of cession and those 
of conquest? Although some writers have distinguished between the 
legal effects flowing from cession and those flowing from conquest, it 
would seem on principle that the two cases should be treated alike. 82 
The legal effects flow from the fact of the change of sovereignty— not 
from the form of the transaction by which title is passed. After all, 
cession is usually little more than a mere form, — the putting of the 
stamp of legal orderliness upon what in substance has been wrought 
through conquest or superior force; and it seems doubtful whether 
in principle the rights of private concessionaries should depend upon 
the formality of passing title through cession. If concessionaries 
secured greater rights in cession than in conquest, few states would 
care to increase their obligations by accepting a formal cession of 
territory acquired through military occupation. As a matter of actual 
practice, few courts seem to distinguish between change of sovereignty 
through conquest and change through cession. 

As to whether any distinction should be made between cases where 
the ceding state remains in existence after the cession (i.e., "partial 

points out that even where a debt remains chargeable on a ceded province or a 
conquered territory the new government cannot be fettered in its control of the 
taxation, or be obliged to admit the interference of an agency introduced by the 
displaced government; and that therefore a specific security on the customs levied 
within the province or territory by the state to which it belonged, and a stipu- 
lation for the payment to a particular bank of any revenue comprised in the 
security, must fall to the ground." ( Westlake's International Law, Vol. 1, p. 
79, note 1.) 

so See, for instance, the discussion in Magoon's Reports, pp. 638, 639, 642, 
643. 

3i See below, p. 737. 

32\Vestlake (Vol. 1, p. 74) would seem to make no distinction between the 
two. 
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succession") and where it does not {i.e., "universal succession") 
there is some difference of opinion. Although in some parts of the law 
of succession this distinction may be of real significance, it would 
seem that in regard to concessions granted to private individuals 
no distinction should be made. The fact that the ceding state be- 
comes extinct and therefore the concessionary may be without recourse 
against any one must be treated rather as the latter 's ill fortune 
than as a reason for saddling the receiving state with an obligation 
to which it is not justly entitled. The aim of the law is not to 
provide all comers who have lost property with remedies, but to 
enforce obligations against those who in justice owe them. The 
English practice, as announced in the Eeport of the Transvaal Con- 
cessions Commission, supports the view that no such distinction 
should be made. 33 

IV. EXCEPTIONS TO GENERAL RULE 

The general rule that the obligation as well as the benefit of 
concessions passes to the receiving state where the concession was 
granted for the sole benefit of the territory ceded is subject to a 
number of important exceptions. Although it would be difficult 
to give an all-inclusive list of these exceptions, some of the more 
important of them are: 

(A) Contingent or unperfected concessions. 

(B) Grants without authority. 

(C) Grants for purposes of carrying on war. 

(D) Fraudulent grants. 

33 "In considering what the attitude of a conqueror should be toward such 
concessions, we are unable to perceive any sound distinction between a case where 
a state acquires part of another by cession and a case where it acquires the 
whole by annexation." (Eeport of Transvaal Commission, Par. 9. The report 
may be found in Parliamentary Papers, 1901, South Africa, Cd. 623.) 

Westlake says: "It is generally agreed that the rules of state succession as 
affecting the right to things and other civil rights are the same in the case of the 
extinction of a state as in that of a partial cession of territory." (International 
Law, Vol. I, p. 74.) 
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A. Contingent or Unperfected Concessions 

Where the concession has not yet been finally vested and perfected, 
or where the claimant had obtained a mere inchoate interest and 
could therefore not have judicially enforced the concession against 
the ceding state, as of right, no obligation passes to the receiving 
state. 34 

In the case of Eamon Valdez y Cobian, who claimed against the 
United States, after the Spanish American Peace Treaty of 1898, a 
concession for the right to use the water power of the Kiver Plata in 
Porto Rico, the claimant had complied with the preliminary requi- 
sites necessary under the Spanish law for the granting of the con- 
cession, but had not obtained the required final grant of authority 
from the governor of the province. Such a grant, under Spanish 
water law, even after all the preliminaries are complied with, is not 
a matter of right, but of grace, resting in the discretion of the 
governor of the province, and could not be insisted upon in the 
Spanish courts as an enforceable right. Hence the Attorney General 
correctly held that the claimant had acquired only an imperfect and 
inchoate right under the Spanish law, which did not survive the 
change of sovereignty so as to bind the United States. 35 

3* Although perhaps the language is a little too extreme, and therefore 
slightly misleading, this general principle was expressed by the Attorney General 
in an opinion rendered on July 27, 1899. He there said: "If in the granting of 
a right or privilege the sovereign has retained an iota of authority which may 
affect its untrammeled exercise and enjoyment, the right is not of the nature of 
an absolute one, but wholly of an inchoate and imperfect quality. As to inchoate, 
imperfect, incomplete, and equitable rights, the succeeding sovereign is the abso- 
lute dictator. They cannot be exercised against his sovereignty, but only by his 
grace, and his affirmative exercise is necessary to the validity of the concession." 
(22 Op. 549.) After quoting the foregoing passage, Magoon adds: "By parity 
of reasoning it would seem that, if at the time the title passed from one sover- 
eignty to the other, anything remained to be done by the concessionaire which 
affected the untrammeled exercise and enjoyment of the right, then such right is 
not of the nature of an absolute one, and cannot be exercised against the new 
sovereignty excepting by its grace extended by an affirmative act." (Magoon's 
Reports, p. 640.) 

35 22 Op. 546. 

Subsequently, however, the claimant was granted a revocable license to 
utilize the water power in question by the United States Secretary of War. 
Since the rights in the stream had belonged to the Spanish Crown, and therefore 
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Another case of a similar nature was the Usera claim for a conces- 
sion for the construction of a tramway in the city of Ponce, Porto 
Eico. On November 24, 1896, the Spanish Crown issued a royal per- 
mit to the claimants for the construction of a tramway ; but the Span- 
ish law then in force provided that all concessions of tramways occu- 
pying the highroads of the state should be granted only after the 
holding of a public auction, the formalities of which were carefully 
detailed by the law. No such auction had ever been held, nor had any 
law been passed dispensing with it. Mr. Magoon, in advising the War 
Department whether or not the claimant's rights must be respected, 
therefore advised that the claimants had acquired no complete and 
vested right or franchise, but merely an inchoate and incomplete one. 
Unfortunately, Mr. Magoon did not stop with that. He went on to 
say: 

They did, however, acquire certain inchoate rights, which are prop- 
erty, and the protection and enforcement of which said property 
rights are imposed upon the United States by the stipulations of the 
late treaty with Spain (sec. 8, treaty with Spain, Paris, Dec. 10, 
1898). Not only must the United States protect and enforce said 
property rights, but the treaty provides that the change of sovereignty 
"can not in any respect impair the property or rights ... of indi- 
viduals." The Messrs. Usera, or their assigns, have the right to call 
for an auction sale of the franchise right, to secure which their pro- 
ceedings were inaugurated, which said auction must be in accordance 
with the Spanish law and their rights protected as by that law 
provided, (Bryan v. Kennett, 113 U. S. 179, 192, and cases cited; 
Strother v. Lucas, 12 Pet. 410, 434; Hornsby v. United States, 10 
Wall. 224, 242. ) 36 

The assumption that the claimant holds the same rights under the 
receiving state which he held under the ceding state is a not un- 
common fallacy. Mr. Magoon 's mistake was corrected by the Attor- 
ney General, who disapproved the conclusion that the applicants had 

passed to the United States, they could not be permanently granted away except 
by Congress, although a revocable license granting the use of them could be 
issued by the Secretary of War during the time the territory was under mili- 
tary occupation. The license thus granted was subsequently revoked, and the 
matter disposed of by the civil government of Porto Rico created by Congres- 
sional enactment. (Magoon's Reports, p. 495.) 
seMagoon's Reports, p. 531. 
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a right to call upon the military government of Porto Rico to com- 
plete the grant. He said: "The Messrs. Usera have not a complete 
and vested franchise or concession for the construction of a tramway 
from Ponce to Port Ponce, and the War Department is without power 
to exercise the prerogatives of the Government to grant or complete 
such concession. ' ' 37 The Secretary of War disposed of the matter 
pursuant to the opinion of the Attorney General. 38 

B. Grants without Authority 

The second class of cases involving grants made by states or offi- 
cers without the granting power requires little comment. It is fairly 
obvious that a grant made by an officer without power is void, and 
hence will not be binding upon the receiving state. The same is 
true of a state which is without granting power. In Davis v. The 
Police Jury of Concordia, 9 How. 279, Spain had granted on the 
19th of February, 1801, a perpetual ferry franchise in Louisiana 
upon which the claimant relied in a suit before the United States 
Supreme Court in 1850. The court held that since Spain had ceded 
Louisiana to France by the treaty of St. Ildefonso, which was signed 
on October 1, 1800, and which was therefore retroactively operative 
as from that date, Spain in 1801 had no power to make such a grant, 
and hence the court refused to recognize any rights in the claimant. 

87 22 Op. 554. 

88 The final authority to determine whether a public contract is a vested 
and perfected concession which survives the change of sovereignty, or a mere 
imperfect interest, lies, of course, in the courts of the receiving state; but it is 
believed that in the two above cases the Attorney General correctly stated the 
law. In the case of Michael J. Dady & Co., who claimed a concession to lay the 
sewers and to pave the streets of the city of Havana, the Attorney General held 
that any rights of Dady & Co., which "could properly be called vested rights," 
should be protected; but since the question was an exceedingly nice one and 
there was no compelling necessity for a determination of the matter, the Attorney 
General refused to decide whether the claimants did hold a vested and perfected 
right or a mere imperfect and inchoate interest, leaving that question for the 
Cuban courts to decide. (22 Op. 526.) 
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C. Grants for Purposes of Carrying on War 

Most writers agree that where the concession or contract was 
granted for the purpose of carrying on war against the receiving 
state or for suppressing a rebellion against the ceding state, no 
binding obligation will pass to the receiving state. 

Says "Westlake: 

Those who lend money to a state during a war, or even before its 
outbreak when it is notoriously imminent, may be considered to have 
made themselves voluntary enemies of the other state, and can no 
more expect consideration on the failure of the side which they have 
espoused than a neutral ship which has entered the enemy's service 
can expect to avoid condemnation if captured. The principle may 
sometimes have a wide application. When Cuba was emancipated 
from Spain by the Spanish-American war, it could scarcely be ex- 
pected that either she or the United States should recognize the 
loans which Spain had charged on her for the cost of repressing the 
Cubans, during the long and intermittent struggle of which her eman- 
cipation was the close. 39 

Although the comparison between the making of a private loan 
to a belligerent government and the entrance by a neutral ship into 
the enemy's service is rather an unfortunate one, since the making 
of a private loan is not an unneutral act, yet Westlake 's underlying 
idea is quite sound, and is in accord with the expressions of numerous 
other writers, and with the action of the United States in the case of 
the Cuban bonds. 

D. Fraudulent Grants 

Where the concession has been granted by the ceding Power in 
defraud of the rights of the receiving Power, the latter will not be 
bound by the concession so granted. Questions of this kind often 
arise when a state has been compelled to sign a protocol agreeing 
to give up a part of its territory, and the definitive treaty of peace 
or cession has not yet been signed, so that the ceding Power still 
retains the lawful sovereignty of the territory. To an unscrupulous 
official the temptation may seem pressing to sell all manner of con- 

39 International Law, Vol. 1, p. 78. 



728 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

cessions and thus to reap large profits from auctioning off concessions 
in the last few months before the new master enters. This was the 
situation as it existed in Cuba in the fall of 1898, after the signing 
of the peace protocol of August 12, 1898, between the United States 
and Spain, but before the signing of the definitive peace treaty of 
December 10, 1898. Major General Leonard Wood, writing to the 
Secretary of War on June 5, 1901, suggested that in his opinion all 
grants and concessions made by the Spanish Government between the 
date of the signing of the peace protocol and the time of final evacu- 
ation must be held void, and therefore not binding upon the United 
States. In commenting upon this letter, Mr. Magoon is quite cor- 
rect when he asserts that it does not state the true rule of international 
law. 40 Sovereignty does not pass until the treaty of cession is signed 
and ratified; and so long as the ceding state remains in possession 
and retains lawful sovereignty, concessions granted by it in good faith 
are prima facie valid. During this trying time, the ceding state does 
not hold the territory to be ceded as a trustee for the receiving state. 
It is not liable for the profits received during this period, and it has 
the right to make all such public grants and concessions as are neces- 
sary for the ordinary maintenance and progress of the country, but 
not those of an extraordinary or unusual kind. It is only when the 
concession was granted out of the ordinary course of administration, 
or for motives other than that of benefiting the locus ceded (whether 
in fact the concession was attended with actual benefit or not), that 
it may be set aside for fraud. 

These principles came into play during the closing days of the 
Spanish regime in Cuba. The Spanish Secretary of Public Works 
and Communications, Dolz by name, believing that harvest time had 
come, assumed the right to sell concessions to all comers. In declining 
to recognize as valid one of these "last minute" concessions granted 
on December 7, 1898, the Attorney General said : 

The decree issued by Dolz on December 7, 1898, is subject to some 
suspicion, because it was through this same Secretary Dolz that the 
public sale of almost all conceivable public franchises in Cuba was 



goon's Reports, p. 596. See, also, Halleck's International Law (3d 
ed.), Vol. 2, Chap. 33, Sec. 24. 
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advertised to take place in the latter days of December, just prior to 
the possession of the island by the United States forces, a scheme so 
obviously conceived in fraud as to have compelled the military author- 
ities to put a stop to it.* 1 

V. CASES DISTINGUISHED FROM THE GENERAL RULE 

Before concluding this review of the American law, it will per- 
haps be useful to point out three situations to which the principle of 
succession here discussed is not applicable, but which, because of a 
certain superficial similarity, sometimes lead to confusion. 

(A) No rule of international law prevents confiscation after 
cession. 

(B) No rule of international law prevents confiscation under 
military occupation. 

(C) The principle discussed in this paper has no application to 
concessions granted by municipalities, provinces, or other local bodies. 

A. Confiscation after Cession 

The province of international law is to determine what effects 
flow from a cession of territory; with the municipal acts of the re- 
ceiving state committed after the completion of the cession and af- 
fecting only its own subjects, international law has nothing whatso- 
ever to do. International law only goes so far as to say that in certain 
circumstances the mere cession itself shall not work a forfeiture. 
Whether concessions or other property will be protected or not, after 
the cession has been completed, is a question for the municipal law 
of the receiving state. In the United States the Fourteenth Amend- 
ment to the Constitution would prevent the taking of property with- 
out due process of law. But nothing would make it illegal to appro- 
priate concessions or other property under the right of eminent 
domain, or even under the general police power of the state, so long 
as compensation were given. Thus, Attorney General Griggs, in an 
opinion rendered on July 10, 1899, in considering the claim of a 
certain Michael J. Dady & Company to proceed with the work of 
paving the streets and constructing the sewers of Havana, under a 
« 22 Op. 525. See also Magoon's Reports, p. 637. 
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concession acquired by them from the Spanish Government prior to 
the cession of Cuba, says: 

If the authorities were convinced that Michael J. Dady & Com- 
pany had a vested right or a complete contract it would be within 
their lawful province to suspend its execution if they thought the 
public health or other interests required. Of course such an inter- 
ference with the exercise of a vested contract right would involve the 
payment hereafter of legal damages on account of such interference, 
but the public good would be the higher law and would justify the 
interference. 42 

Similarly, Mr. Magoon advised that the United States could not 
compel a municipality to observe the terms of a concession involving 
an unwarrantable restriction upon the municipal police power; and 
regardless of whether the concession was binding under the law of 
the receiving state or not, the United States would not compel the 
municipality to observe its terms. This, of course, would not affect 
the right of the holder of the concession to claim compensation for 
his deprivation of property. 48 

B. No Rule of International Law prevents Confiscation under 
Military Occupation 

During the time of military occupation, before cession, notwith- 
standing the provisions of Article 46 of the Fourth Hague Conven- 
tion of 1907, private property may be seized or even destroyed by the 
military occupant when vital military necessity so requires, even 
without compensation. 44 Concessions and monopolistic franchises are 
no exceptions to this rule. So, in an opinion rendered by the United 
States Attorney General on March 18, 1901, in regard to the question 

" 22 Op. 529. 

« Magoon's Reports, p. 534. In this case the municipality of Sancti Spiritus 
had granted in 1897 to one Gutierrez, a concession to build a market house, and 
a monopoly preventing the free buying and selling of market supplies outside 
the market house. Mr. Magoon held that the concession could not be specifically 
enforced against the municipality. 

To the same effect, see Magoon's Reports, p. 573: "In the same way the 
rights of the parties claiming under this concession, whatever they may be, are 
suspended if the exercise of said rights endangers the public health." 

** Westlake's International Law, Vol. 2, p. 92. 



CHANGE OF SOVEREIGNTY AND CONCESSIONS 731 

of whether the United States military commander occupying Cuba 
could set up a military telegraph line in violation of a vested con- 
cession for a telegraph monopoly granted to the International Ocean 
Telegraph Company, it was held that the United States War Depart- 
ment was justified, under the right of military occupation, in main- 
taining the telegraphic line between Santiago and Havana, Cuba, and 
in transmitting private messages over it, although the transaction of 
such business might be in conflict with the vested rights of the Inter- 
national Ocean Telegraph Company. 45 During the military occu- 
pancy, however, until the former sovereignty is displaced by cession 
or completed conquest, concessions and franchises, the exercise of 
which is prohibited by the military occupant, are suspended rather 
than abrogated; if, for instance, the military occupant should be 
driven out of the occupied territory, the concessions would revive, 
and bind again the granting state. 

C. Concessions granted by Municipalities, Provinces, or other Local 

Bodies 

Concessions, contracts, or franchises granted by municipalities, 
districts or provinces, within the territory ceded, are not impaired 
by a cession of the territory; as in all contracts to which the state is 
not a party cession has no effect upon the parties' rights and liabili- 
ties. Upon such contracts the government of the receiving state very 
clearly is not bound. So, where the British Ambassador pressed the 
claim of an English company against the United States Government, 
then in occupation of the city of Manila, for damages upon a contract 
made by the company with the municipal authorities of Manila prior 
to 1898, the United States held that the liability, if any, rested upon 
the municipality of Manila and was in no way altered by the cession. 4 ' 

«23 Op. 427. 

*8Magoon's Reports, p. 412. The Secretary of War, to whom the State 
Department referred the matter, wrote: "I am of the opinion that if the ex- 
istence of the alleged contract were established the alleged liability, if any ex- 
ists, would attach to the municipality of Manila, and would not attach to the 
military government of the Philippines nor the Federal Government of the 
United States. The municipality of Manila is a municipal corporation, and, 
as such, may be sued in the courts. The controversy between Messrs. Merry- 
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As a general rule, all debts and obligations assumed by munici- 
palities before cession continue binding after cession. 47 

VI. GENERAL PRINCIPLES OF ENGLISH PRACTICE 

While the United States was solving questions of succession which 
arose upon the freeing of Cuba and the annexation of Porto Rico 
and the Philippines in 1898, another great Power was working out 
similar problems in South Africa. Since the study of the administra- 
tion of international law within the courts of a single nation is at- 
tended with the danger of developing an isolated, or a too narrowly 
municipal understanding of international law, it may prove service- 
able, before concluding this paper, to suggest in broadest outlines 
the principles of the English practice. 

At the outset two general principles of English law must be 

weather & Sons and the city of Manila stands on the same footing as a like 
controversy between individuals. The questions involved are of a kind and 
character usually resolved by judicial proceedings. Therefore the parties secure 
an adequate remedy by applying to the courts." 

*7 See Vilas v. Manila, 220 U. S. 345. This case held that "while military 
occupation or territorial cession may work a suspension of the governmental 
functions of municipal corporations, such occupation or cession does not result 
in their dissolution"; and that "the cession by the treaty of 1898 of all the 
public property of Spain in the Philippine Islands did not include property be- 
longing to municipalities, and the agreement against impairment of property 
and private property rights in that treaty applied to the property of munici- 
palities and claims against municipalities." 

The property, as well as the obligations of municipalities, remains un- 
affected by a change of sovereignty. The ownership of public land and belong- 
ings held by municipalities before cession, does not pass by cession to the re- 
ceiving state, but remains in the municipalities. See Magoon's Reports, pp. 
383 and 388, and cases there cited, from which he concludes that "The munici- 
palities of Cuba now possess the same rights of property as they possessed under 
Spanish sovereignty" (p. 388). So, in Townsend v. Greeley, 5 Wall. 326, the 
United States Supreme Court held that "the treaty of Guadalupe Hidalgo, be- 
tween the United States and Mexico, does not divest the pueblo, existing at the 
site of the city of San Francisco, of any rights of property or alter the charac- 
ter of the interests it may have held in any lands under the former government. 
It makes no distinction in the protection it provides between the property of 
individuals and the property held by towns under the Mexican Government." 

Of course, as need hardly be said, municipalities after cession are subject to 
whatever regulations or laws the new sovereign may care to impose upon them. 
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noticed. Although in the United States international law is recog- 
nized as part of the law of the land, 48 it is open to some doubt whether 
it can be so considered in England. 49 Indeed, some English courts 
have gone so far as to state expressly that international law cannot 
be "deemed to be part of the law of the land." An English court 
which adopts such a view would not very readily enforce the rights 
of concessionaries arising under international law. 

In the second place, the English law of succession is complicated 
by the peculiar English doctrine that municipal courts cannot take 
cognizance of questions arising out of what are known as "acts of 
state." An "act of state" has been defined as "a public act, or act 
done by or under the authority of the Crown, outside the British 
territory, and affecting aliens. Such acts are not cognizable by the 
Courts; and in regard to them the plea of 'act of state' will, if 
proved, serve to debar the Courts from exercising jurisdiction. ' ' 50 
A long series of cases have decided that matters connected with the 
annexation of territories are entirely matters of state, and not jus- 
ticiable by municipal courts. 51 

In the case of Postmaster General v. Tante, 1905 Transvaal Su- 
preme Court Reports, 582, the court, holding that concessionaries 
cannot sue in the courts of the receiving state, said: 

But the conquering state cannot be sued in its own courts in re- 
spect of contractual obligations alleged to have been incurred by its 
adversary, because the annexation is an act of state carried out by the 
supreme authority of the conquering country, and neither the act 
itself, nor its legal consequences, can be called in question in the 
courts of that country. Those courts have no power to adjudicate 
upon it, and they are bound to recognize it. It is, therefore, im- 

*s The Paquete Habana, 175 U. S. 677. 

49 See Pitt Cobbett's Leading Cases on International Law (3d ed.), Vol. 1, 
pp. 21, 22. 

so Ibid., p. 18. 

8i See, for instance, Nabob of the Carnatic v. The East India Co., 1 Vesey 
Junior, 371, 2 Vesey Junior, 56; Elphinstone v. Bedreechund, 2 State Trials, 
N. S. 379; Rajah of Coorg v. East India Co., 29 Bevan, 300; Doss v. Secretary 
of State for India, L. B., 19 Equity, 509; Singh v. Secretary of Svate for India, 
L. B., 2 Indian Appeals, 38; Bustumjee v. The Queen, 2 Q. B. D. 69; Secretary 
of State for India v. Kamachee Boye Sahiba, 13 Moore, P. C. 22. 
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possible for them to declare that, as a result of annexation, any con- 
tractual obligations have been transferred from the one Government 
to the other. 82 

The much quoted case of Cook v. Sprigg, 1899 A. C. 572, similarly 
decided that since annexation constituted an "act of state," and 
since obligations thereby assumed could not therefore be enforced by 
the municipal courts of the annexing state, the grantees of certain 
concessions made by the ruler of Pondoland, could not, after the 
annexation of that country by Great Britain, enforce such conces- 
sions against the Crown. 53 

In the well known case of West Rand Central Gold Mining Co., 
Ltd. v. The King (L. R. 1905, 2 K. B. 391), the question was whether 
the seizure by the Transvaal Government, prior to the outbreak of 
war, of certain gold belonging to the plaintiffs created a valid claim 

52 1905 Transvaal Supreme Court Reports, 586. 

53 The case is sometimes cited to prove that the obligations arising under 
concessions will not survive cession; but the judgment does not support this 
conclusion. The facts were as follows: Between 1889 and 1893 certain con- 
cessions were granted to the plaintiff by Sigcau, then ruler of Pondoland, of 
railway, mineral, land, and trading rights in that country. In 1894 Pondoland 
was formally annexed to the British dominions, nothing being said as to con- 
cessions in the treaty of annexation. Subsequently the plaintiff brought an ac- 
tion against the Premier of Cape Colony under the Crown Liabilities Act of 1888 
for the enforcement of his concession; and the colonial court having decided 
against him, he appealed to the Privy Council in England. The Privy Council 
dismissed the appeal. The case can hardly be cited as an authority to prove 
that concessions will not bind the receiving state; for the court showed that 
the concessionaries "never in fact obtained possession of the lands or exercised 
the rights which these documents purported to convey" (p. 577); and also it 
appeared that "the said concessions had not been carried into practical effect, 
and that they created no legal obligations which could be enforced in a Court of 
law against the government of Cape Colony, inasmuch as the said Sigcau might 
at any time have repudiated the said rights and privileges which he had granted 
to the appellants, and there would have been no remedy for such repudiation 
open to the said appellants" (p. 573). But above all, the court held that there 
was "a more complete answer to any claim arising from these instruments. The 
taking possession by Her Majesty, whether by cession or by any other means 
by which sovereignty can be acquired, was an act of State and treating Sigcau 
as an independent sovereign — which the appellants are compelled to do in de- 
riving title from him. It is a well-established principle of law that the transac- 
tion of independent States between each other are governed by other laws than 
those which municipal courts administer." 
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against the British Government which could be enforced in British 
municipal courts after the annexation of the Transvaal. Although 
a dictum of the court squarely asserted that the sovereign of a con- 
quering state succeeded to none of the obligations of the conquered, 
yet the real basis for the judgment rendered by the court in favor of 
the Crown rested upon the fact that the matter concerned an "act 
of state." 64 

According to English law, therefore, concessions and contracts, 
even where expressly protected by the treaty terms, will apparently 
not be enforceable in English municipal courts. This makes it im- 
possible to ascertain from the action of English courts the English 
view of the international law of succession; instead one must turn 
to the actual practice of the British Government. 

Prior to 1900 the British practice had not been altogether uni- 
form. 56 In August, 1900, however, Great Britain appointed' a special 
commission to inquire into and report on the various concessions 
which had been granted by the Transvaal Government, and to study 
the problem of how England should treat obligations created by the 
conquered state in respect to the annexed territory. The report of 
this commission, issued April 19, 1901, has attracted considerable 
attention as an exposition of the English view of succession. 56 It 
reads in part as follows: 

7. It is desirable to state here the broad principles which we con- 
sidered applicable to the problem before us. 

8. On the 1st September, 1900, Her late Majesty annexed the 

64 "Upon this part of the case there is a series of authorities from the year 
1793 down to the present time, holding that matters which fall properly to be 
determined by the Crown by treaty or as an act of State are not subject to the 
jurisdiction of the municipal courts, and that rights supposed to be acquired 
thereunder cannot be enforced by such courts." Per Lord Alverstone, C. J. 

55 In 1877, on the annexation of the Transvaal, the British Government as- 
sumed responsibility for the debts of the Transvaal, including debts for warlike 
stores, amounting to 30,381 pounds and debts to banks of 28,946 pounds (Pari. 
Paper C 2144, p. 278) ; and on the annexation of Burma claims for goods actu- 
ally supplied to the government of the annexed state prior to annexation were 
paid, although incomplete contracts were not recognized* and "all cases were 
treated strictly on their merits." 

se The report may be found in Parliamentary Papers, 1901, South Africa, 
Cd. 623; pp. 6-8. 
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territories and obliterated the sovereignty of the South African Re- 
public. It has, therefore, become necessary that the new Government 
should decide in what relation it stands to the concessions granted 
by the Government of the late Republic, and upon this point we sub- 
mit the following observations: 

9. It is clear that a state which has annexed another is not legally 
bound by any contracts made by the state which has ceased to exist, 
and that no court of law has jurisdiction to enforce such contracts 
if the annexing State refuse to recognize them. But the modern usage 
of nations has tended in the direction of the acknowledgment of such 
contracts. After annexation, it has been said, the people change 
their allegiance, but their relations to each other and their rights of 
property remain undisturbed, and property includes those rights 
which lie in contract. "La conquete change les droits politiques des 
habitants du territoire, et transfere au nouveau souverain la pro- 
priety du domaine public de son cedant. II n'en est pas de meme 
de la propriete privee qui demeure incommutable entre les mains de 
ses legitimes possesseurs. " Concessions of the nature of those which 
were the subject of our inquiry presented examples of mixed public 
and private rights ; they probably continue to exist after annexation 
until abrogated by the annexing State, and, as matter of practice in 
modern times, where treaties have been made on the cession of terri- 
tory, have been often maintained by agreement. In considering what 
the attitude of a conqueror should be towards such concessions we 
are unable to perceive any sound distinction between a case where a 
State acquires part of another by cession, and a case where it acquires 
the whole by annexation. The opinion that in general private rights 
should be respected by the conqueror, though illustrated and sup- 
ported by jurists by analogies drawn from the Roman law of in- 
heritance, is based on the principle, which is one of ethics rather 
than of law, that the area of war and of suffering should be, so far 
as possible, narrowly confined, and that non-combatants should not, 
where it is avoidable, be disturbed in their business ; and this prin- 
ciple is at least as applicable to a case where all as where some of the 
provinces of a State are annexed. 

10. Though we doubt whether the duties of an annexing State 
towards those claiming under concessions or contracts granted or made 
by the annexed State have been denned with such precision in au- 
thoritative statement, or acted upon with such uniformity in civilized 
practice, as to warrant their being termed rules of international law, 
we are convinced that the best modern opinion favors the view that, 
as a general rule, the obligations of the annexed State towards private 
persons should be respected. Manifestly the general rule must be 
subject to qualification ; e.g., an insolvent State could not by aggres- 
sion, which practically left to a solvent State no other course but to 
annex it, convert its worthless into valuable obligations; again, an 
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annexing State would be justified in refusing to recognize obligations 
incurred by the annexed State for the immediate purposes of war 
against itself; and probably no State would acknowledge private 
rights, the existence of which caused, or contributed to cause, the war 
which resulted in annexation. 

11. Subject to these reservations His Majesty's Government in 
dealing with the concessions in question will probably be willing to 
adopt the principle which, in the case of the annexation of Hanover 
by Prussia (the modern case most nearly corresponding with that 
under consideration), was proclaimed by the conquerors in the fol- 
lowing terms: "We will protect everyone in the possession and en- 
joyment of his duly acquired rights." (Royal Prussian Patent, 3rd 
Oct., 1866.) 

12. The acceptance of this principle clearly renders it necessary 
that the annexing Government should in each case examine whether 
the rights which it is asked to recognize have, in fact, been duly ac- 
quired. It is an obvious corollary that the rights in question must be 
valid not only by reason of due acquisition in the first instance, but 
by reason of their conditions having been subsequently duly per- 
formed. 

13. Applying these principles more in detail to the case of the 
concessions with which we have had to deal, we have come to the 
conclusion that the cancellation of a concession may properly be ad- 
vised when 

(i) The grant or the concession was not within the legal powers 
of the late government; or, 

(ii) Was in breach of a treaty with the annexing State ; or 

(tii) When the person seeking to maintain the concession ac- 
quired it unlawfully or by fraud ; or 

(iv) Has failed to fulfill its essential conditions without lawful 
excuse. 

In any case, falling within these categories, where there has either 
been no "duly acquired" right, or there has been a non-fulfillment 
of essential conditions by the concessionaire, cancellation or modifica- 
tion without compensation appears to us, in the absence of special 
circumstances, to be justifiable. 

14. We further think that the new Government is justified in can- 
celling or modifying a concession when 

(v) The maintenance of the concession is injurious to the public 
interest. 

15. In this last case, however, the question of compensation arises, 
inasmuch as it would be inequitable that a concessionaire should lose 
without compensation a right duly acquired, and whose conditions 
he had duly fulfilled, because the new Government differed from the 
old in its view as to what was, or was not, injurious to public interest 
even though the opinion of the new Government were obviously the 
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true one. We do not consider the actual amount of compensation 
payable as a matter within the scope of our inquiry, but we submit 
the following observation as to the principles relevant to the question : 
In determining the amount of compensation in respect of losses 
sustained by the owner of a concession cancelled or modified as in- 
jurious to the public interest, regard may justly be paid to the ques- 
tion whether the owner, at the time when he received or acquired the 
concession, knew, or reasonably ought to have known, that it was 
precarious. A concession may be precarious for many reasons, but 
it certainly is so, if the subject-matter of it is closely related to large 
and changing public interests. In such matters, no reasonable man 
can anticipate that a Government can indefinitely fetter the legisla- 
tion of the future; and indeed, in countries such as Great Britain, 
where opinion is tender to vested interests, modification without com- 
pensation has been made in the statutory powers and privileges of 
undertakings incorporated under Parliamentary powers and relating 
to gas, water, electric light, public transport, and other subjects with 
which the well-being of the community at large is closely bound up. 

16. We submit also that no concessionaire can rightly claim to be 
placed in a better position under the new than under the old Govern- 
ment, and therefore in assessing compensation to any owner of a con- 
cession in respect of his loss, the value of his interest should be taken 
as it was before the war which has resulted in annexation, and before 
the superior credit and stability of the annexing State have appreci- 
ated his property. 

17. On the other hand, when public interest requires the modifi- 
cation or cancellation of a justly acquired concession, due considera- 
tion ought properly to be shown in cases where new, and under the 
circumstances, hazardous enterprises have been pioneered into sta- 
bility in an unsettled and undeveloped country where profit was un- 
certain, and total loss a possible contingency. 

The strong similarity between the English law as outlined in this 
report and the American law will at once be evident. The striking 
difference is that England holds that municipal courts are not the 
proper enforcing agencies for securing rights arising out of annexa- 
tion, while in America such rights may be enforced in municipal 
courts. Even English writers themselves seem inclined to explain 
away the statement that "a state which has annexed another is not 
legally bound by any contracts made by the state which has ceased 
to exist." Westlake says: 

The latter dictum [i.e., the sentence just quoted] is true, since 
courts of law are bound by the will of the sovereign power of the 
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country, whether that will be just or unjust. The former dictum, 
denying all continuing legal obligation of contracts in cases of state 
succession, is to be explained by the narrow meaning which the com- 
missioners evidently attached to the term "legal," partly from at- 
tachment to Austin's narrow definition of law, and partly from con- 
necting the term exclusively with the ordinary courts of law, which in 
England are not the only channels of redress where the Crown is 
concerned. The legality of a claim, in any but a misleading sense, 
does not depend on the particular method that ought to be taken, in 
order to enforce it. In any case the dictum was superfluous for the 
commissioners' object. 57 

Another difference lies in the fact that the Transvaal Eeport says 
nothing about the requirement that concessions and contracts, to 
bind the receiving state, must have been granted for the general 
benefit of the locus ceded, — a limitation which, as has been noted, 
was adopted by the United States in cases following the Spanish- 
American War. On the other hand, the general principles suggested 
in the report, and the exceptions made to the general rule, evidence 
a strong similarity to the law as laid down in the United States. 

Perhaps the three most interesting cases disposed of by the Trans- 
vaal Commission were the cases of the Prffitoria-Pietersburg Railway, 
the Dynamite Concession, and the Netherlands South African Rail- 
way. In the first of these three cases the Commission considered a 
concession granted by the Transvaal Government to an English com- 
pany for the maintenance of a railway line. The Transvaal Govern- 
ment owned three-fifths of the company's shares and had guaranteed 
the debenture interest and a limited dividend on the shares issued 
to the public. Although there was evidence to show that the line had 
been used for the purposes of the war against Great Britain, yet the 
British Government recognized the concession as binding, and as- 

57 Westlake's International Law, Vol. 1, p. 81. Pitt Cobbett, in speaking of 
the same sentence, says: "The Report, whilst purporting to accept the judicial 
view, nevertheless qualifies this, in effect, by the admission that 'the modern 
usage of nations tends in the direction of the acknowledgment of such contracts,' 
and that 'the best modern opinion favors the view that as a general rule the 
obligations of the annexed State towards private individuals should be re- 
spected,'" Pitt Cobbett's Leading Cases on International Law (3d ed.), Vol. 2, 
p. 241. 
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sumed all the liabilities of the Transvaal Government under its 
guarantee. 58 

The case of the Dynamite Concession involved the monopoly for 
the exclusive manufacture and sale of explosives in the Transvaal. 
This monopoly was vested in the Transvaal Dynamite Company, 
which was controlled by German interests. Upon the recommenda- 
tion of the commissioners, the British Government cancelled this 
concession, upon the ground that the company had violated the con- 
ditions of its contract, and had secured the legislative condonation 
of its breach of conditions by bribery and corrupt practice. 

The case of the Netherlands South African Eailway involved a 
concession granting to a Dutch company an exclusive right to con- 
struct and work all main railway lines in the Transvaal. During the 
war the company, through its local officials and with the approval of 
the directors, pursued a course of open hostility to the British Govern- 
ment, facilitating the members of its staff in assisting military opera- 
tions against the British, making arms and ammunition for the 
Transvaal Government, destroying bridges in British territory, and 
going far beyond the purposes of its charter, the terms of its con- 
cession, or the requirements incident to its being under the local 
authority of the Transvaal Government. The Commission recom- 
mended the cancellation of the concession, partly upon the ground 
of its excessively active participation in the hostilities carried on 
against the British Government, and partly on the ground that the 
grant of such a wide-reaching monopoly and its ownership and con- 
trol by foreign (chiefly German) capital, was injurious to the public 
interest. The British Government cancelled the concession, but as- 
sumed the entire liability of the company's debentures, and undertook 
to indemnify all those who had become shareholders prior to the out- 
break of war, excepting the managers and agents of the company and 
the Transvaal Government. It is said that out of some 14,000 shares 
the British Government paid for all but about 500. The policy of 

58 "This concession appears to have been lawfully entered into, and honestly 
carried out. The railway performs a useful service to the principal industry of 
the country in facilitating the immigration, and will form an important link in 
the chain of communication with the Northern Territory, to which it will pre- 
sumably be extended." Pari. Papers, 1901. So. Africa, Cd. 623, p. 59. 
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making compensation to the holders of the company's debentures and 
stock rather than to the company itself seems somewhat questionable, 
since such a procedure produces uncertainty and confusion, and can- 
not but shake the confidence of future investors. 59 

"Within the compass of a short paper it is not practicable to make 
an examination of the Continental practice. The weight of authority 
seems to lend support to the view that concessions are generally bind- 
ing upon the receiving state ; but the practice of European countries 
is not always consistent nor altogether uniform. 60 

59 For a detailed report of the facts of the case, and criticism of the action 
of the British Government, see Sir Thomas Barclay's Problems of International 
Practice and Diplomacy, p. 47. Sir Thomas Barclay seems to have in mind, 
however, rather the physical assets of the railway company than the value of 
the concession belonging to it. 

60 More says : "The annexing government succeeds to the rights and obliga- 
tions resulting from contracts regularly stipulated by the ceding government in 
the relative public interest of the territory ceded." 1 Fiore, No. 356, p. 313. 

Also see, for instance, the judgment of the Court of Cassation of Florence 
rendered on July 26, 1878, in which the court said: "The principles of public law 
provide that when it is a case of partial cession of territory the obligations con- 
tracted by the state with regard to the ceded territory pass with that territory 
to the state which succeeds"; and again on December 15, 1879, the same court 
said: "By public law, the state which succeeds in one part of the territory of 
another state is bound, independently of special conventions, by the obligations 
legally contracted by the latter regarding the territory in which it succeeds." 

After citing various expressions to the same effect by leading jurists, Keith, 
in his Theory of State Succession, adds: 

"In addition to the jurists there is a formidable list of treaties, The treaty 
of 10th November, 1859, confirms railway concessions granted by the Austrian 
Government (Art. 2) and recognizes all contracts regularly made by that Gov- 
ernment (Art. 9). The treaty between France and Sardinia of 23rd August, 
1860, states (Art. 5) that France succeeds to the rights and obligations result- 
ing from contracts regularly made by Sardinia for objects of public interest con- 
cerning especially Savoy or Nice. The treaty of 30th October, 1864, between 
Austria, Prussia and Denmark contains (Art. 17) a precisely similar stipula- 
tion, as does the treaty of 3rd October, 1866, between Austria and Italy (Art. 8). 
England, in ceding the Ionian Islands in the treaty of 29th March, 1864 (Art. 7), 
stipulated that Greece should take over all contractual obligations; so all trad- 
ing and mineral concessions by the Government were safeguarded by the treaty 
for the cession of Heligoland of 1st July, 1890 (Art. 9). The concessions of 
British subjects in Swaziland were guaranteed by Art. 7 of the Convention with 
the Transvaal of 10th December, 1894. The United States treaty with Spain of 
10th December, 1898, provided for the recognition of contracts and concessions; 
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VI. CONCLUSION 

The suggestion that concessions, to be binding, must have been 
granted with a view to the general improvement or benefit of the 
locus ceded, is the peculiar contribution of America. Although there 
have not been as yet enough ruling upon this particular matter to 
justify calling it a settled American doctrine, it has been sufficiently 
enunciated to demand the consideration of all interested in this 
branch of the law. Yet the "benefit test," equitable and sound as it 
seems, is not entirely without disadvantages and difficulties. "Where 
the receiving state is not bound by the concession, the rule may lead 
to the practical result of depriving concessionaries of any recourse, 
since the ceding state may be extinct, or unwilling to accord them 
any compensation. It is also subject to the objection that it opens 
up to the courts of the receiving state a possible way of avoiding 
liability upon concessions, by the simple assertion that the concession 
was not in fact granted for the benefit of the locus ceded. Even to 
a court sincerely anxious to do justice, it presents a test which may 
be attended with considerable difficulty of application. For all these 
reasons one cannot prophesy what may be its future. 

On the other hand, the rule has many manifest advantages. Ab- 
stractly, it seems clear justice that a state, acquiring territory by 
conquest or cession, should not be saddled with debts and obligations 
which it never itself undertook and which were never created for the 
benefit of the territory acquired by it. In fact, a rule of absolute 
liability regardless of benefit would seem actually unjust. Although 

including patents and copyrights. So the Bank of Annecy, in Savoy, is con- 
firmed in its concessions by Art. 6 of the treaty of the 23rd August, 1860, while 
Art. 8 of the same treaty protects patents. The treaty of the 3rd October, 1866, 
contains (Art. 10) a similar recognition to that of the treaty of Zurich regarding 
railway concessions. The treaty of the 11th December, 1871 (Art. 10), confirms 
patents granted to Frenchmen in Alsace-Lorraine; the treaty of 1st July, 1890, 
recognizes Lloyd's signalling rights in Heligoland (Art. 12-6), besides other 
Government concessions. It may also be added that the Prussian Government 
in taking over Hanover, Hesse, Frankfort, Nassau and Schleswig-Holstein (Koyal 
Patents of 3rd October, 1866, and 12th January, 1867), which are cases of annex- 
ation by conquest, took over and recognized all Government concessions and con- 
tracts." Keith's Theory of State Succession (1907), pp. 66, 67. 
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the test of the benefit may be difficult to apply, the difficulty of apply- 
ing the "property test" is incomparably greater. Furthermore, after 
a few decisions have settled the general principles by which "benefit" 
is to be determined, many of the difficulties of application will disap- 
pear. "Benefit" should be interpreted in a broad way. It need not 
necessarily signify the direct and immediate financial benefit of the 
ceded territory ; it is enough if the concession was granted to further 
the general progress and development of the country. The building 
of a railway, the opening up of a country's resources, the furthering 
of a district's industry and economic development, may all be for the 
general benefit of a country. But a concession for exploitation, 
granted, at the expense of the local district, for the gain of the 
granting government as the chief end in view, would clearly not be 
for the benefit of the locus ceded ; and it would seem unjust that the 
receiving state should be saddled with such an obligation. The danger 
of attempting to enforce as international law a sweeping generaliza- 
tion, making all concessions binding upon the receiving state, is that 
the injustice of cases such as that suggested will tend to cause a re- 
action in favor of the view, which has been already advanced by 
some writers, that no concessions are legally binding upon the re- 
ceiving state. 

Whether or not the "Benefit Eule" will be permanently incor- 
porated into international law only the future can tell. The law will 
doubtless be freshly moulded by the judicial and administrative de- 
cisions in the years following the termination of the present world 
conflict, when the whole question of succession will assume a new and 
large importance. May it not be that by the adoption of the "benefit 
test ' ' as suggested by the practice of the United States, international 
law may reach a closer approximation to the eternal principles of 
justice, or "jural postulates," which must be at the foundation of 
all law Avhich endures? 

Francis B. Sayre. 



